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' © . NovEMBER 30. 1764. 


Unto the Right Hmourable, the Lords of Council and Seffion, 


HE 


PETITION 


Ga 42 


ALEXANDER HAY wright in Edinburgh bs: 


Humbly ſheweth, 


HAT a work-houſe, and ſome other tenements ow 
the weſt ſide of Mary Kimg's Cle, and to the north. 
of the Writers Court in Edinburgh, belonged to James 
Macculloch taylor in Glaſgow ; he was alſo proprie- 

tor of a yard and area immediately to the north and north- 
eaſt of theſe ſubjects. As they petitioner had formed a 
ſcheme of building a handſome houſe upon that area, con- 
fiſting of ſeveral floors, he was defirous of purchafing the 


whole from Mr. Macculloch, but at that time Mr. Macculloch 


would not part with the north yard, or area. The petitio- 
ner however agreed with him as to the purchaſe of the area 
lying to the ſouth thereof; and as he intended immediately 
to build upon it, he made it a condition. of the bargain, 
that he ſhould have a ſervitude altius non tollend:, in the 
ſtricteſt ſenſe, upon the above mentioned north yard. 

This ſervitude was neceſſary to the petitioner, for the 
following reaſon; as he had laid his plan to build out from 


the eaſt gavel of his new tenement, ſo as to form, in ſome 
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degree, two ſides of a ſquare; the north area was neceſſary 


t 

for proſecuting this ſcheme, and by burdening it with this | 

p ſtrict ſervitude, altius non tollendi, it became of no value to 1 

any body but himſelf, which conſequently ſecured him of I 

the purchaſe. g 

March 26, According to this agreement, Mr. Macculloch, of this date, 0 
1760. diſponed to the petitioner the ſubjects on the ſouth fide of 

the north yard, with a ſervitude thereon, which ſtands thus b 

expreſſed in the diſpoſition, © together with a ſervitude al. 66 

* tus non tollendi upon the remaining part of the ſaid tail, 6 

or piece of waſte ground ſtill belonging to me, and lying 


upon the north fide of the ſubjects hereby diſponed, that vn 

„no building ſhall be erected thereon, more or higher than 66 

« what is already built upon the ſame, in all time coming.“ A 

The petitioner ſoon after this built upon the ſubjects fo diſ- g 

| poned, a good houſe, conſiſting of five different floors, or 4 

November ſtories; and of this date, he ſold the third floor of this 66 

1760. houſe to James Robertſou maſon, defender in the preſent 

proceſs. Fe 

This bargain was not concluded in a ſlump manner, for h 

a ſum of money; but, in order to accommodate Mr. Ro- al 

bertſon, whom he looked upon at that time as his friend, I g 

the petitioner agreed to aſk no more than a proportional te 

price of the value of the area, and that he ſhould be reim- n. 

burſed in the expence of the maſon and wright-work, which h. 

ſhould be furniſhed by him at the ordinary prices. As the Hh 

petitioner then expected, and has ſince made confiderable I h. 

profit by the erecting of this tenement, it cannot be denied, I at 

that the diſpoſing of part of it to Mr. Robertſon in the above ar 

mentioned manner, muſt have been conſidered as a favour. ar 

As the petitioner was at that time in a manner certain of co 

acquiring ſoon the north yard above mentioned, and there- ne 
by of compleating his original plan; and as all Mr. Robert- 

Fen could aſk in reaſon, was to have light ſecured to his ill 

houſe, therefore it was underſtood and agreed betwixt them, || {ec 
| «a that 
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that the ſervitude which the petitioner had acquired ſhould 
be reſtricted to Mr. Robert/on, ſo as to intitle him not to 


prevent any building whatever higher than what had been 


raiſed before that time, but only to reſtrain and provide a- 
gainſt what might deprive the third floor, then diſponed, 
of proper and ſufficient light. 

Accordingly the diſpoſition by the petitioner to Mr. Ro- 
bertſon contains this clauſe, “ together with a ſervitude al- 
* tus non tollendi upon the remaining part of the waſte 
“ground {till belonging to the ſaid James Macculloch, upon 
the north fide of the ſaid new dwelling-houſe, and upon 
the area belonging to me on the ſouth fide of the new- 
built tenement, and betwixt it and the north wall of my 
* preſent work ſhop, which area is ſeventeen foot broad, or 
* thereby, betwixt the ſaid walls, ſo that no building ſhall 
be erected thereon in ail time coming, / as to hurt or pre- 
* judge the lights of the dwelling-houſe hereby diſponed.” 

The good correſpondence between the petitioner and Mr. 
Robertſon did not continue long after this tranſaction ; there 
had ariſen ſome little differences about their accompts ; 
and Mr. Robertſon had applied to the petitioner for as much 

round in the ſouth area, as would be ſufficient for a cellar 
to his floor, which originally had none: Ihe petitioner did 
not promiſe, but intended to grant his requeſt; but luckily 
having got information that Mr. Robertſon propoſed to uſe 
his liberty not for a cellar, but for a cow-byre, which muſt 
have proved a nuiſance to the whole tenement, he gave an 
abſolute refuſal; upon which a complaint was made to the 
arbiters who had been choſen to adjuſt the accompts : The 
arbiters, upon Mr. Robert/on's owning his ſcheme of the 
cow-byre, gave it as their opinion, that the indulgence was 
not to be granted. 
Mr. Robertſon upon theſe accounts has conceived ſuch an 


ill-will againſt the petitioner, that ſince that time it would 
icem, that his principal intention has been, to do every 


thing 


Feb. 15th, 
1704, 
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thing in his power which can contribute to Mr. Hay's in- 
convenience or prejudice. 

Accordingly when the petitioner, in conſequence of his 
original ſcheme, made a purchafe of the above mentioned 
north yard from Mr. Macculloch in May 1763; Mr. Nobert. 
en, out of pure ill-humour, raiſed the price, by offering 
much more than it was worth to any perſon but the peti- 
tioner, as he alone had the power of erecting any farther 
buildings upon it; and indeed he was certain that he could 
not loſe much by this offer, as he knew the petitioner was 
reſolved to have it, and that to him who was not limited, 
it was of conſiderable value. | 

After the purchaſe of the north yard, the petitioner ap- 
plied to the guild court, for a warrant to build upon the 
ealt part of it, ſo as that the front of the intended building 
ſhould run in a line with the eaſt gavel of the new tene- 
ment, according to a plan which he gave in. | 


Unfortunately for Mr. Hay, it happened that Mr. Robert. 


fon the defender, was at that time, and ſtill is a member of 
the Dean of Guild's court; and altho' the petitioner; to avoid 
diſputes, offered to circumſcribe his propoſed building, ſo as 
not to raiſe it above the level of Mr. Robert/on's windows, 
and, conſequently, to leave him even a free proſpect; yet 
the defender thought proper to oppole the railing of any 
building whatever, and prevailed upon the court, of this 
date, to pronounce the following judgment: Find, that 
the petitioner has no right to erect any building on the 
“area in queſtion, more or higher, than at the time the 
* ſaid James Macculloch granted the foreſaid diſpoſition to 
him, with the right of ſervitude therein mentioned, which 
he afterwards conveyed to the defender: Therefore refuſe 
the deſire of the petition, and decern.“ 6 
The petitioner, upon this, having preſented a bill of ad- 
vocation, it {was paſt by one of your Lordſhips number, 


notwithftanding of the moſt ſtrenuous oppoſition made by 
| Mr, 
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Mr. Roberiſan. However, the reaſons of advocation having 
come to be diſcuſſed before the Lord Elhock Ordinary, his 


Lordſhip was pleaſed, of this date, To repel the reaſons July 4th, 


Hof advocation, and remit the cauſe in common form ;” 
and, upon a repreſentation being offered, to adhere by the 


following interlocutor: Having conſidered this repreſen- Nov. r6th, 


tation, with the anſwers made thereto for James Robert- 
« /on, refuſes the deſire of the repreſentation, and adheres 
© to the former interlocutor.“ | 

Oft theſe judgments the petitioner humbly begs a review. 
He ſhall, in the firit place, ſtate what appears to him the 
foundation of his own plea, and ſhall afterwards endeavour 
to anſwer the objections which have been. made by the de- 
fender. | | 

In eſtabliſhing his plea, it will be neceſlary, 1/f, To en- 
quire what the petitioner was originally intitled to; and 
then, what he diſpoſed of. * 

There is no doubt, but by the clauſe in the diſpoſition 
from Mr. Macculloch, Mr. Hay acquired a ſtrict ſervitude 
altius non tollendi, upon the north yard; and a power of 
prohibiting any farther building to be erected upon it with- 
ont his conſent, nor was he obliged to give any reaſon for 
refuſal. | 

After this power was once acquired by the petitioner, and 
eſtabliſhed in his perſon, it cannot be doubted, that he was 
intitled to make what uſe of it he ſhould chuſe; he might 
diſcharge or retain it, or diſpoſe of it in whole or in part to 
whom he ſhould think proper. He certainly might give a 
title to any diſponece, either to exerce the ſervitude to its full 
extent, over the half of the area ſubjected to it, or to have 
the privilege of the ſervitude in a leſſer and more limited 
degree over the whole of the area; nor can the petitioner 
think, that ſuch diſponee could pretend to go beyond the 
limits which had been ſet to his privilege, 

B | This 


Y 2) 
This ſtrict ſervitude altzus non tollendi, limited by the 
clauſe, that no buildmg ſhall be erected thereon, more or high- 
er than what 1s already built upon the fame, in all time 
coming, is conſidered by the Roman lawyers, and is in 
the nature of the thing itſelf a genus, containing within it 
the two leſſer ſervitudes or ſpecies's of proſpettuz ne officiatur, 
and luminibus ne officiatur ; and, undoubtediy, other modifi- 
cations of a ſervitude may be eaſily ſuppoſed likewile to fall 
within it. 5 FE BY 
It is agreed, that of theſe, the moſt confined and reſtrict— 
ed is luminibus ne officiatur ; and the ſervitude of a proſpect 
is allowed to be more extenſive. Latior pleniorque de proſpectu, 
quam de luminibus, ſervitus eft ; Voet. lib. 8. tit. 2. p. 12. ad f. 
And the ſame is obſerved, J. 15. F. de ſervitutibus præ- 
diorum urbanorum. Inter ſervitutes ne luminibus officiatur, et 
ne proſpectui offendatur, aliud et aliud objervatur quod in pro- 
ſpeclu plus habet, ne quod ei officiatur ad gratiorem preſpectum, 
et liberum: in luminibus autem non officere, ne lumina cujuſquan 
obſcurwra fant. | 
The petitioner having acquired, as has been mentioned, 
from Mr. Macculloch, the ſervitude altius non tollend:, in its 
full extent; and, confequently, the ſervitudes proſpectui et 
luminibus ne officiatur, and other modifications of it; he choſe 
to diſpone to the defender the ſervitude luminibus ne officia- 
zur, and to give him no power of challenge, as long as his 
light remained unprejudiced. This Mr. Hay ſurely had a 
right to do, and the diſpoſition is worded as accurately as 
if it had been written by the moſt acute lawyer. The words 
are, this ſervitude allius non tollend:, is conveyed, * So that 
no building ſhall be erected thercon, in all time coming, ſo as 
* to hurt or prejudice the lights of the dwelling houſe hereby 
« diſponed.” 5 
The natural diſtinction between the ſervitudes is here al- 
luded to, and 'tis impoſſible to conceive how it ſhould be 
more preciſely expreſſed, that the ſervitude luminibus ne , 
| ficratur, 
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cialur, was only diſponed to the defender, which was a 
art of, and contained in the ſervitude altius non tollendi, 
which had been acquired from Mr. Macculloch by the pe- 
titioner. | 

It will remain only, in order to eſtabliſh Mr. Zay's plea, 
to conſider in what this ſervitude, /uminibus ne officiatur, con- 
fiſts, which was thus diſponed to Mr. Robert/on. 

The natural meaning of the words are plain, that the 
light ſhould not be prejudged, and nothing more is requir- 
ed. But if authority was neceſſary for explaining ſo ſimple 
a matter, the extent of this ſervitude has been aſcertained by 
deciſions, both in the Roman law, and in ours. 

In the firſt place, it is agreed, as has been mentioned, 
that this ſervitude is more reſtricted than that of a proſpect. 
2dly, It is laid down as a rule, that no building which is 
not above the level of the window, can be reſtrained by this 
ſervitude. Lumen, id eff, ut celum videretur, et intereſt inter 
lumen et proſpeftum : lumen ex inferiore loco efſe non poteſt : 
. 16. F. cod. tit. and this doctrine is eſtabliſhed by all the 
commentators. 3729, It is not pretended, that any thing 
is contained in this ſervitude, but the privilege of enjoying 
light ſufficient for neceſſary uſe in a {tric ſenſe; and it is 
allowed, that even the excluſion of the ſun, if light be left, 
cannot be complained of by a perſon poſſeſſed of this ſer- 
vitude. Accordingly, Voect ſays, ad ff. B. 8. tit. 2. p. It. 
Conflituta ſervitute ne luminibus officiatur. And a lit 
tle after, Unde fi id quod a wicmo pomtur, lumen qut- 
dem non impediat, ſolem tamen auferat, mil contra hanc ſervi- 
tutem fieri cenſetur. And, in J. 17. F. cod. tit. ſpeaking of 
the ſame ſervitude, it is ſaid, Sz: tamen quod ponitur, lumen 


quidem nihil impediat, ſolem autem auferat : fi quidem es loct, 


quo gratum erat, cum non eſſe : potejt dici, nihil contra ſervitutem 


facere. 


Our law has followed, or rather gone beyond the civil 


law in reſtricting the interpretation of this ſervitude. In a 
on, declarator 


Objection. 


Anſwer. 


Objection. 
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declarator of /ervitus luminum, the Lords decerned,“ That, 
* notwithſtanding ſuch a ſervitude, the defender might 
build any thing he pleaſed, and to what height he plea— 
« ſed, at an ell's diſtance, whereby the light would be fre, 

Land that he was not obliged to keep at a greater diſtance, 

even in the country. Fountainhall, 5th February 1678, 
* Ogilvie contra Donaldſon. 

It appears then clearly in what acceptation the ſervitude 
luminibus ne officiatur is held, both by the Roman law, and 
by ours ; and that, in the preſent cals, the defender could 
not, in conſequence of that ſervitude, which was certainly 
the only one granted, hinder the petitioner from railing his 
intended building as high as he chuſes, as the front of it 
only runs in a line with the gavel of Mr. Robertſon's houſe, 
and ſo cannot encroach, in any degree, upon his lights. 
By the deciſion above mentioned, the petitioner could even 
raiſe up a building within a yard of the front of Mr. Ro- 
bertſon's houſe ;. but certainly, to form another {ide of a 
ſquare, running at right angles upon the end of Mr. Ro- 
bertſon's gavel, cannot be denied him. 

The petitioner having conſidered the extent of the right 
which he diſponed to the defender, will now proceed to take 
notice of the objections made to his plea, and will endea- 
vour to ſhow, that they are without any ſolid founda- 
tion. 

Io, It is inſinuated, that the affair was left entirely to 
Mr. Hay's writer, and that Mr. Robert/on did not attend 
much to the matter. 

The deed was not executed in any. hurry ; it was fully 
and ſeriouſly canvaſſed and deliberated upon; and it is well 
known, that Mr. Robertſon is not a man to leave. his affairs 
to the care of. others, or allow himſelf to be. impoſed upon 
through inattention. 

2do, It is mentioned as a. thing abſolutely impoſſible to 
have been intended, that the ſervitude obtained by Mr, 
Hay ſhould be reſtricted when diſponed to the defender; 


and 
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and that the words muſt be extremely clear to make ſuch an 
intention probable, 

The petitioner would apprehend, from what has been 
ſaid, that it is extremely probable this reſtriction was intend- 
ed by both parties, as granting the ſervitude to the defender 
in a higher degree than it 1s circumſcribed by the laſt part 
of the clauſe, would have anſwered no reaſonable end to 
Mr. Robert/on, and only given him an opportunity of grati- 
fying his reſentment and ill humour. 

Mr. Robert/on would not have given himſelf ſo much trou— 
ble, after the diſpute, to hinder the petitioner from obtain- 
ing the purchaſe of this area, had not he known that the 
petitioner intended, and had a right to build upon it; and 
that a very profitable ſcheme would be marred if he ſhould 
fail in the execution. 

It appears likewiſe, from the following circumſtance, that 
Mr. Robert/on did not underſtand that the right acquired 
by him, intitled him to prohibit any building whatever up- 
on the area in queſtion. Mr. Robert/on has a ſervitude up- 
on the area ſouth of his houſe, hat nothing ſhould be erett- 
ed there to hurt his lights, or entry into his houſe. This is 
contained in the ſame clauſe with the ſervitude upon the 
north area, and expreſſed in the fame words, and no di- 
ſtinction can ſurely be ſuppoſed between them; yet, in 
conſequence of this, the defender did not pretend to prohi- 
bit the erection of ſome buildings raiſed upon that ſouth a- 
rea by the petitioner. 

3t1o, It is argued by the defender, That, by an after 
% clauſe of the diſpoſition, the petitioner aſſigns him to all 
„ the writs, evidents, and ſecurities, granted and conceived 
in favours of him and his authors concerning the ſubjects, 
referring to a particular inventary igned by himſelf, the 
© 28th artiele of which ſpecifies the diſpoſition from Mac- 
. culloch to him, as containing a ſervitude, altims non tollen- 
e /end:, Cc. And from this it is argued, that the ſervi- 
tude is aſſigned, as being contained 1a the writing, and 
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without any reſtrictions, 


Anſwer, 


Objection- 


Aulwer. 


Objection. 


Anſwer, 
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The defender is pleaſed, in this argument, to confonnd 
the diſpoſition of a right with the aſſignation of a writing 
in ſecurity of that right, which ſurely have no connection 
together. The aſſignation of Mr. Mecculloch s ditpolition, 
containing a broader ſervitude than what was conveyed to 
the defender, was intirely in ſecurity; and the ſervitude ac- 
quired by him, can never be explained by ſuch writings 
aſſigned in ſecurity: He might, with the fame reaſon, pre- 
tend, that he had a right to the whole five ſtories of the 
new tenement, becauſe he was aſſigned to the only rights 
which the petitioner had thereto, altho' the petitioner had 
only expreſly diſponed to him the third ſtory. Were this 
argument to be liſtned to, that every thing contained in a 
writing aſſigned in ſecurity, was to be preſumed to be con- 
veyed to the aſſignee, it would produce very conſiderable 
alterations in property; and indeed, it is ſo evidently with- 
out any foundation, that it would be improper to {ay more 
upon the ſubject. 

40, It is objected, that the words in the diſpoſition to 
the defender, are not ſufficiently clear; and that even tlie 
privilege allowed to him by the reſtriction, will be en- 
croached upon by the intended buildings, as the ſmoke will 
be blown in upon his windows. 

The clearneſs of the expreſſion appears from the clauſe 
itſelf; and 1t has been already ſhown, that rauch more ma- 
terial objections than ſmoke are not prohibited by a ſervi- 
tude, luminibus ne officiatur ; but, was ſuch a prohibition to 
be underſtood, the defender would gain nothing in that ar- 
ticle, as, at the time of Mr. Macculloch's diſpoſition to him, 
there were ſome buildings upon the area in queſtion, which 
certainly may be kept up, and which will ſend out 
as much ſmoke as thoſe that are intended by the petitio- 
ner. 
1 540, It 
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of any part of the new tenement had a right to the ſervi- 
tude acquired by the petitioner, and which could not be 
pafled from without a very expreſs declaration to that 
purpole. | 

Mr. Hay humbly apprehends, that the power of exerting 
the ſervitude acquired from Mr. Macculloch, belonged en- 
tirely to him; and that a purchaſer of any part of his new 
tenement had no title to it, without an expreſs conveyance: 
But were the caſe otherways, he does not ſee how this right 
could be more clearly paſted from than it has been by the 
defender. 


60, It was ſaid, that the price was too high, if it had Objection. 


been ſuppoſed, that the ſervitude altrs tollend: was not con- 
veyed in its full extent to Mr. -Rober!/on. 

The petitioner is extremely willing to repay Mr. Robert- 
ſen his price, upon his giving up the houſe, and to give 
him beſides 20 J. ferling of prafit; and he has no expecta- 
tion that this offer will be accepted of, as he firmly believes 
Mr. Robertſon will get 6 /. of profit, whenever he chuſes to 
diſpoſe of his houle. | 

7m9, It is pleaded by the defender, that by this intended 
building, his houſe will be deprived of 1ts proſpect, and 
of the morning ſun. | 

In the int place, it has been ſhown, that the ſervitude 
conveyed to the defender, contains a privilege of light, but 
neither of proſpect, nor of the morning ſun. 2d/y, The da- 
mage which he would ſuffer in theſe articles, would be ve- 
ry unmaterial, even were the intended building raiſed a- 
bove his houſe, as the front of it (as has been mentioned) 
runs in a line with Mr. PRzobert/on's gavel. But, 3dly, To 
avoid all diſputes, if your Lordſhips {hould have any doubt, 
that the petitioner has not a right to raiſe the intended 
building to what height he pleaſes, let him be reſtricted 
not to build above the level of Mr. Robertſon's windows 

but 


5to, It is objected by the defender, that every purchaſer 0vjecion. 


Anſwer. 


Anſwer. 


Objection. 


Anſwer. 


Objection. 


Anſwer. 


3 
but he hopes that your Lordſhips will not think him obliged 
to make this conceſſion. 

8vo, and laftly, It was much infiſted upon by the defend- 
er, that if the petitioner's ſcheme takes place, he will be in 
conſtant dread and apprehenſion of fire, for that one of the 
intended buildings is for Mr. Hay's work-houſe, which is, 
of itſelf, a dangerous neighbour ; and that beſides, it is 
near a lint manufactory, than which there is nothing eaſier 
kindled. 

This danger from fire is plainly exaggerated from mere 
affectation: The intended work-houſe is to be at leaſt 20 
feet diſtant from Mr. Rober!//on's houſe, with a ſtone gavel 
between them, without any windows, and the fide walls 
built of brick; whereas, the petitioger's preſent work-houſe, 
is within ſix or eight feet of the 4 
built of lath and plaiſter, and is joined by a wooden ſhade 
which touches the wall, and comes within a foot of Mr. 
Robertſon's window. It is not pretended that the defender 
can remove the preſent work-houſe; it is needleſs to obſerve, 
from which of the two there is the greateſt danger. 

Beſides, Mr. Hay might make a work-houſe of the build- 
ings exiſting at the period of the acquilition of the ſervi- 
tude upon the north area, which, at the time of Mr. No- 
bertſon's purchaſe, were inhabited by a bruſhmaker, a more 
dangerous neighbour, and whoſe houſe 1s filled with more 
combuſtible materials than a wright; but the prodigious 


danger from the neighbourhoodof a wright's work-houſe, is 


altogether imaginary, and can never happen without great 
inattention; the petitioner will at leaſt ſuffer firſt, as his 
dwelling-houſe is to be bwin his work-ſhop and Mr. Ro- 
bert/on's houle. 

But theſe objections are moſtly raiſed of late, and were 
not mentioned in the guild court, the interlocutor in which 
proceeded entirely upon the import of the diſpoſitions. 

So defirous was the petitioner from the beginning of this 
affair to avoid diſputes, that he did not inſiſt upon his 15 
right, 


efender's houſe, is only 
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WH. ihe; Ihe 
nght, but offered to the defender to raiſe his intended 
building no higher than equal to the level of his windows., 
By this propoſal, not only the light and the ſun, but the pro- 
ſpect, to which the defender had no right, would have been 
ſaved. The petitioner likewiſe offered to ſubmit the whole 


affair to the defender's own council; both theſe propoſals 


were rejected by Mr. Robert/on, who is actuated by nothing 
but reſentment for the ſuppoſed injury, which he had receiv- 
ed from the petitioner. 

It will not be perhaps improper here 'to mention ſome o- 
ther circumſtances, which ſhow, that ill humour was Mr. 
Robert/on's principal motive for this oppoſition. He endea- 
voured to perſuade Mr. Macculloch, that the petitioner, by 
his intended building, would prejudice the light of the ad- 
joining houſes belonging to Mr. Macculloch; but upon ſhew- 
ing Mr. Zay's plan, this matter was eaſily accommodated. 
The defender likewiſe inſiſted for the taking away a tempo- 
rary wooden cellar erected in a corner of the court by 
the petitioner, upon this pretence, that it had been put up 
without a warrant from the court of guild, altho' it was 
declared, that he might erect it again upon obtaining a 
proper warrant. 

And it appears moſt plainly, that all the objections and 
arguments raiſed by the defender, are affected and with- 
out foundation, from this ſingle circumſtance, that he is 
only poſſeſſed of the third ſtory, whereas, the petitioner 
himſelf, has retained the property of the firſt and ſecond 
flats. If this intended building was to do any prejudice, 
it would certainly be hurtful in a much ſtronger degree to 
the lower flats, than to the higher ; and as the petitioner 
continues proprietor of the two undcrmolt ſtories, it is not 
to be ſuppoſed, that he would be very keen in proſecuting 
a ſcheme hurtful to his own property. 

There was another gentleman who had purchaſed a ſto- 


ry in the ſame land, and who, by the inadverteney of che 
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petiti- 


S 
etitioner, was ſecured in a much higher ſervitude than 
Mr. Robertſon; this gentleman ſeeing how invidious it would 
be to inſiſt upon it, voluntarily gave up his claim, and has 
allowed the petitioner a liberty to follow out his ſcheme 
without oppoſition. 

Upon the whole, 1t appears clearly, that altho' the petiti- 
oner acquired from Mr. Macculloch a ſervitude, altius non 
tellendi in general, yet he only conveyed to the defender the 
ſervitude luminibus ne officiatur.; conſequently, was it hurt- 
ful to the defender, he could not prohibit the petitioner 
from following out his ſcheme: But it is evident, that no 
real damage will be done to Mr. Robert/on by this intended 
building ; and that his oppoſition proceeds plainly from: 
reſentment and ill humour. 


May it therefore pleaſe your Lord{hips, to alter the 
Lord Ordinary interlocutor, and to fmd, that the 
petitioner has a right of raiſing buildings upon the 

above mentioned area to what height he pleaſes ;; 
or, at any rate, to find, that he cannot be ſtopped 
in erecting any building, which {hall not be higher 
than the level of the defender's windows. 


According to juſtice, Oc. 


IA. FERGUSON, Junior. 


